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LIABILITY FOR WASTE. 

II. 

The Modern English Doctrine. 

Like every other science the law grows by differentiation. Its 
progress is marked by the resolution of a general principle into 
its particulars, by the recognition of distinctions which were pre- 
viously merged in a wider generalization. Some such process we 
may dimly observe in the law governing permissive waste. At- 
tention has been called to the fact that the earlier law made no 
distinction among the various kinds of non-feasance compre- 
hended under that general expression. 1 But it is obvious to the 
moral sense that there is a wide difference between the neglect of 
the tenant who permits the premises in his possession to de- 
teriorate silently and imperceptibly under the influence of time 
and weather and that of him who invites the sea to enter through 
a breach in the sea-wall which guards the estate, and that there 
is no real comparison between the default of the lessee through 
whose negligent handling of a lamp or fire the house is consumed 
and that of him whose barn or dwelling is destroyed by a mid- 
night incendiary or by a mob. That the law must sooner or later 
recognize these differences in moral obligation as involving a 
difference in legal obligation seems clear enough to us now. Per- 
haps our legal forbears would have had as little difficulty in recog- 
nizing it but for certain considerations of public policy which 
must have pressed upon them more strongly than they do upon us. 
At least it is not for us, living under the settled conditions of the 
twentieth century, to say that the conditions of life in the thir- 
teenth and fourteenth centuries did not render it necessary or 
desirable to hold the tenant for life or years in the position of a 
virtual insurer of the premises entrusted to his custody. As in 
the instance of the innkeeper and of the common carrier, he was 
exempted from liability for destruction occasioned by the act of 
God or of the public enemy— cases in which he was clearly free 
from fault — but, as in those instances also, the law made no attempt 
to refine upon the multitudinous occasions of waste that lay out- 
side those obvious categories. For destruction by accidental fire 
or through the act of an incendiary the tenant might or might not 

2 Page 436, supra. 
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be at fault. Certainly in "those troublesome and dangerous times" 
(to employ Lord Coke's description of a later period in English 
history) 2 the "want of a good watch" 3 might well be accounted a 
serious default on the part of a tenant in possession. 

There is danger, ever present, of building too large a super- 
structure of theory upon a slender foundation of authority. Here 
as elsewhere in our excursions into that forest primeval of the 
Year Books, we are forced to content ourselves with faint and 
elusive gleams. Our cases are but a handful, and these imper- 
fectly reported. But, walking by the best light that we can gain, 
the assertion may be ventured that, with the lapse of years and 
the growing amelioration of life, there was manifested an in- 
creasing disinclination to subject tenants for life or years to the 
grievous penalties of the Statute of Gloucester for permissive 
waste, especially for waste committed, without the lessee's 'default, 
by a stranger. The case in 21 Edw. I, previously referred to, 4 in 
which an inquest was ordered to inquire whether the tenant was 
to blame for the fire by which the premises were destroyed," rep- 
resents a sentiment which, we may well believe, found frequent 
expression. 6 Not, it is true, in reported cases: the comparative 
dearth of authority on the point has already been adverted to; 
but rather in the absence of cases in which the tenant's liability for 
unavoidable waste was affirmed. 

There was in the meantime abundant law of waste. The 
formidable array of cases in Fitzherbert's Abridgement 7 and the 
amount of space devoted to the subject by Coke 8 are a sufficient 

s Co. Lit. 272, a. 

* See the anonymous case in Fitz. Abr. Wast, pi. 30, referred to, p. 436, 
supra; the case is reported Y. B. (Rolls Series) 19 Edw. Ill, ,194 (1345). 

'Page 437, supra. 

"The order was as follows: "If the sheriff hold the inquest and return 
that the grange and bakehouse were burned by an accident and do not say 
whether the burning was caused by the default of the tenant, let the sheriff 
be directed again to inquire whether the burning was due to the default of the 
tenant or not; and if he return that it was by the default of the tenant he 
(the plaintiff) will recover his damages." 

"In a case some fifty years later (1346), the lessee urged that the houses 
in which the waste was alleged had been burnt by misfortune (par infor- 
ttme), which "could not be called waste," to which it was reported that it 
had been found that they were burned for want of proper care (par defaut 
de garde). Y. B. (Rolls Series) 20 Edw. Ill, 406, 410. To the same effect 
see Fitz. Abr. Wast, 123 (temp. Edw. I) where the plea of accidental fire 
was met by the question "par quel mischauns?" , and the case from 9 Edw. 
II, referred to by Coke (2 Inst. 302), where it was held (semble) that burn- 
ing by thieves "without evil keeping of lessee's fire" is no waste. 

With this agrees Fleta, Lib. I, c 12, s. 20 : "Fortuna autem ignis vel 
hujusmodi eventus inopinati omnes tenentes excusat." 

'Fitzherbert gives 148 cases, covering about 200 years (1287-1501). 

•Co. Lit. 52b-54b; 355, a, b; 2 Inst. 144-146; 298-306; 327-329; 389-390; 
Bowles's Case (1615) 11 Co. Rep. 79; Liford's Case (1614) ibid. 46; 
Herlakenden's Case (1589) 4 ibid. 62, a. "I have been the more spacious 
concerning this learning of waste, because it is most necessary to be known 
of alfmen." Co. Lit. 54, b. 
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indication of this. It is only the law of innocent waste which has 
diminished to the vanishing point. By the end of the fourteenth 
century we can say, with a fair degree of confidence, that it has 
wholly disappeared. How is this complete disappearance of a 
large class of cases of permissive waste to be accounted for? 
Surely not for lack of instances. Riot and arson and malicious 
mischief and careless neighbors are not modern inventions. Nor 
can we assume that the landlords of that day were too tender- 
hearted to enforce the statutory liability against an innocent tenant. 
Whether the jury of that day learned to play the role, now so 
palpably exercised by its modern successor, of mitigating the rig- 
ors of an unjust law by refusing to convict, or whether the courts 
boldly adopted the principle that the responsibility of the tenant 
for accidental waste must be made to appear, all that we can be 
sure of is that the severe provisions of the Statute have resulted 
in narrowing the field of permissive waste to cases in which the 
lessee is shown to be at fault. This conclusion is, of course, 
entirely consistent with the cases, still comparatively numerous, 
in which the tenant is held liable for destruction caused by his 
failure to guard against preventable accident, whether due to the 
act of God or of men or of the beasts of the field. Clearly it is a 
default, a violation of the duty which his exclusive right of pos- 
session imposes upon the lessee, to permit the house to fall "pro 
defectu sustentationis" , to leave the meadow unprotected from the 
river or the sea, to leave the strange woman whom the house 
harbors to set it ablaze, to fail to fence the wood against cattle, 
etc., etc., and we shall not be surprised to find that, in the period 
under review, the indulgence of the courts was never extended 
to cases of that kind. It is strictly in accord with this principle 
of liability, also, that the tenant shall be held accountable for the 
waste committed by his household, whether children 9 or servants 10 
or guests, 11 as well as by his under-tenant.- 12 

It is an interesting corollary of this process of legal develop- 
ment that it renders illusory and meaningless the old distinction 
between waste resulting from the act of God or the public enemy 
and that due to other causes. The distinction is valid enough if 
it be assumed that for permissive waste resulting from other 
causes the tenant is liable in any event and for that due to the 



9 Fitz. Abr. Wast, 32 (20 Edw. III). 
"Ibid. 81 (41 Edw. III). 
"Ibid. 30 (19 Edw. Ill, 194). 
"Y. B. 12 Edw. Ill, 376. 
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act of God, etc., in no event. But let it once be recognized that in 
either case his liability flows wholly from his own default and the 
distinction disappears. For our authorities make it clear that even 
the act of God will not excuse a tenant whose neglect of duty has 
called the powers of nature into operation or placed the premises 
at their mercy. Thus, in a case in 44 Edw. Ill, 13 to the defend- 
ant's plea that a certain farm building was prostrated by a tem- 
pest (par le grande vent) it was answered and adjudged that this 
was no defense, the destruction being invited by neglect to roof 
the building (pour defaute de couverture). To the same effect 
are the numerous cases in which the tenant's failure to keep up 
the sea-wall or to maintain the river-dyke lent destructive force 
to the violence of the sea or torrent." While Coke's belated 
exposition of permissive waste is doubtless responsible for the 
current view that the tenant was liable, irrespective of his own 
default, for the acts of a stranger, 15 he does not fail to make the 
necessary qualification in the case of destruction resulting from 
the act of God. Thus he says : 

"If the house fall down by tempest or be burnt by lightning or 
prostrated by enemies, or the like, without a default of the ten- 
anf', 16 etc. And again, "It is waste to suffer a wall of the sea 
to be in decay, so as by the flowing and reflowing of the sea the 
meadow or marsh is surrounded, * * but if it be sur- 
rounded suddenly by the rage or violence of the sea, occasioned 
by wind, tempest or the like, without any default in the tenant, 
this is no waste punishable." 17 

It is now possible to state the law of waste, as it has come to 
be in Littleton's time, in simple terms. Tenants for life and for 
years are liable for waste, however occasioned, which results from 
their default, and not otherwise. 

But the argument still leaves something to be desired. What 
is this waste which the tenant is prohibited from making or suffer- 
ing? When Coke says that "the tenant at his peril must keep the 
houses from wasting" 18 and that "he that suffereth a house to 

"Y. B. 44 Edw. Ill, 44; Fitz. Abr. Wast, 76. 

"See cases cited page 436, supra, note 53. 

""This act (Stat Marl. c. 24) prohibiteth that farmers (firmarii) shall 
not doe waste, and yet, if they suffer a stranger to doe waste, they shall 
be charged with it, for it is presumed in law that the farmer may with- 
stand it." 2 Inst. 145. See more strongly to the same effect, ibid. 132, and 
the statement in Co. Lit. 53, a: "Burning a house by negligence or mis- 
chance is waste." 

"Co. Lit. S3, a. 

"Ibid. 53, b. 

"Co. Lit. 53, a. 
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decay which he ought to repair doth waste/' 1 * does he intend to 
lay down the principle that the tenant is under a duty to preserve 
the premises from ordinary wear and tear? The question of 
Coke's meaning is not free from doubt, but the law is plain. 
There is no authority for the view which has come to prevail in 
the profession and which has found unexpected support in a 
recent decision 20 that a tenant for life or years is responsible for 
the up-keep of the premises. He must do such acts, make such 
repairs, as are necessary to avert serious injury from the elements 
or from the acts of others — only this and nothing more. The 
cases of waste for non-repair, with which the books abound, are 
all grounded on the destruction or dilapidation resulting from the 
tenant's default. The principle of these decisions is well exem- 
plified in a case of waste brought by Richard de Stapeldone 
against Robert Corun in the reign of Edw. Ill: 21 It was objected 
for defendant that by the inquest waste was not found but only 
want of roofing. But the court {per Hillary, /.) said that the 
finding was that for want of roofing the houses were wasted and 
destroyed, and the reporter adds: "And by some the point was 
touched that defect in roofing, even though the timbers remained 
standing, should be adjudged waste." But the point was not in 
the case and the suggestion remains a professional query and 
nothing more. 22 Confirmatory of this view is the well-established 
rule that it is no waste to leave the land unmanured and unculti- 
vated or even to suffer it to grow full of thorns and brambles, 23 as 
well as the doctrine that it is the dispersion of villeins by mal- 
treatment and not the imposition of new and unusual burdens that 
constitutes the waste. 24 The evidence for the proposition that the 
tenant is responsible only for waste and destruction resulting from 
his failure to repair is, indeed, mainly negative, but this qualifica- 
tion of his liability is so clear from the reported cases that it is only 
necessary to refer to them here. 26 

Thus restricted and defined, we are able to trace the law of 
permissive waste for another century and a half after Littleton, 

*°2 Inst. 145. 

M Davies v. Davies (1888) 38 Ch. D. 499; see pages 632 (n. 44), 634, 635, 
infra. 

a Y. B. (Rolls Series) 18 Edw. Ill, 40. 

"'Viner erroneously states this expression of opinion as the judgment 
of the court ;'Abr., Waste, D, 16. 

°Y. B. 2 Hen. VI, 10; 3. c. Fitz. Abr. Wast, 33- 

"Y. B. 2 Hen. VI, 11 (cited, Viner's Abr., Waste, D, 4). 

M The later authorities are collated by Bewes, The Law of Waste (1894), 
211-215. See also statement of Bramwell, arguendo, in Harnett v. Mait- 
land (1847) 16 M. & W. 258, 259, that mere non-repair is not equivalent to 
permissive waste. 
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when suddenly we come upon an inscrutable fact. Permissive 
waste disappears root and branch from the records. We may, 
indeed, assume that where the tenancy was created by lease, les- 
sors generally provided against permissive waste by covenant and 
doubtless the gradual extension of the action on the case to waste 
committed by a tenant hastened the process whereby the older 
remedy became obsolete. But these conditions afford no help in 
explaining the fact that lessors ceased to rely on the writ of waste 
or the courts to enforce it. Perhaps if we regard the substitution 
of the milder remedy afforded by the action on the case for the 
more drastic remedy provided by the statute as only a part of the 
general process whereby the principle of remuneration came to 
prevail over that of punishment in all cases of tort except those 
of an aggravated character, we shall come as near to an explana- 
tion of the fact as we are likely to get. Suffice it to say here that 
under the influence of the action on the case the law of waste 
entered on a new stage of development. 

But the new remedy was to make its way slowly and with 
difficulty into the ancient field of waste and it came in at first 
through gaps in the hedge. The- principle which obstructed its 
progress, familiar to all students of the action, is well expressed in 
a case toward the end of Elizabeth's reign : 26 "And a man shall 
never have an action on the case where he may have any other 
remedy by any writ founded in the Register; for this is only given 
where there wants such a remedy." Accordingly the action was 
first employed in cases lying outside the narrow limits of the writ 
of waste. It is familiar learning that the Statute of Gloucester 
was construed to apply only to him who had an immediate estate 
of inheritance and that it was, therefore, unavailable to protect 
tenant for life or years against his underlessee. By its terms, 
also, the statute extended only to tenant for life or years and not 
to tenant at will. Accordingly the first cases were of this kind. 
It may be questioned whether Brown, Serjeant, was not premature 
in arguing in Potkiris Case 27 that "an action sur le cas at common 
law lies against tenant at will" — trespass being available in such 
case. 28 But if the statement was not true at the time it was made, 
it was to become so. 29 But the other class of cases, where there 
was no remedy either in waste or trespass, are clearly within the 

M Beswick v. Cunden (1596) Cro. Eliz. 520. 

"Y. B. 14 Hen. VIII, 10: A case of voluntary waste. 

''Lit. s. 71. 

a Burchell v. Hornsby (1808) r Camp. 360. 
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purview of the action on the case. Thus in Jeremy v. Lowgar 30 
the action was brought by one seised for life in right of his wife 
against a tenant for years for the destruction of the premises by 
fire and it was held that the action would lie. 31 The case is 
peculiarly interesting because of the clearness with which it 
brings out the fact that in abandoning the writ of waste and adopt- 
ing the action on the case the law of waste has entered on a new 
phase. The influence exercised by forms of procedure in shaping 
and determining substantive rights is a commonplace of jurispru- 
dence. No better illustration of it can be found than the instance 
before us. The new action starts with a clean slate. "What is 
waste and what not" must still "be determined by the common 
law," but the Statute of Gloucester is relegated to the dust heap 
of the law along with the remedy created by it. And so in 
Jeremy v. Lowgar the defense goes back to the common law before 
the statute and objects that the action lies not against a tenant 
by lease "in regard it was the plaintiff's folly to make a lease and 
not provide by covenant otherwise that the tenant should not com- 
mit waste." But the court held the contrary, by reason that the 
plaintiff, being himself only a tenant for life, was chargeable over. 
The fact that this case assumes a common law which never ex- 
isted and that it deals with a situation for which the statute made 
no provision does not impair its value as an illustration of the 
change that has come over the law of waste. 

But the change is still far from complete. A long time must 
yet elapse before the new remedy will be extended to cases for 
which the statute makes provision. The writ of waste is still to 
be found in the Register. As late as the year 1683 — 400 years 
after the institution of the action on the case — the Court of 
Common Pleas divided even on the question whether lessor, hav- 
ing the immediate estate of inheritance, could maintain the action 
against his tenant for years for voluntary waste — Pemberton, C. J., 
and Levinz holding that the action would lie, Wyndham and 
Charlton, contra. 32 But the doubt was soon resolved in favor of 
the action and during the following century the cases are so 

"(1596) Cro. Eliz. 461.* 

"See also Hicks v. Downling (1696) 1 Salk 13; Kinleyside v. Thornton 
(1776) 2 Bl. iur. 

"Jefferson v. Jefferson (1683) 3 Lev. 130: "And Pemberton held there 
was no peradventure but that he in reversion may waive his action of 
waste at this day and take his remedy by action upon the case against his 
lessee for years for waste done by him." 
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numerous that before its end Serjeant Williams is able to declare 
that "case has now become the usual action for * * * waste." 33 

We may well make the words omitted from the foregoing quo- 
tation from the learned Serjeant the starting point of a new in- 
quiry. Is it true, as he alleges, that case has become the usual 
action "as well for permissive as voluntary waste"? If it be not 
true, there is to-day no remedy for permissive waste by tenant for 
life or years except such as may be provided by covenant or condi- 
tion in a lease. For the writ of waste has been abolished 3 * and 
the Statute of Gloucester repealed 35 by act of parliament. The 
question, then, is whether the lessor, in losing the remedy provided 
by the statute, has lost all remedy for permissive waste except such 
as he may have stipulated for. 

The question is not free from doubt on the authorities. The 
earlier cases seem clearly to sustain the action. 36 It is true that 
they are all cases in which the action is brought by tenant for life 
or years against a sub-lessee and that the right of the plaintiff to 
maintain the action is grounded on his liability over, but this only 
makes the cases the stronger as an assertion of a double liability 
for permissive waste — of the lessee to his lessor, of the sub-tenant 
to the lessee. In apparent antagonism to this line of adjudications 
is a group of cases decided in the first years of the last century 37 
which have proved a stumbling-block to courts and writers alike. 
Heme v. Bembow may be taken as typical of the group. This 
was an action on the case against a lessee for waste in permitting 
certain buildings in his occupation to become ruinous, prostrate 
and in decay for want of needful reparations. It was, therefore, 
a characteristic case of permissive waste. It was held that the 
action would not lie, the court saying : 

"If this action could be maintained the lessor might declare in 
case for not occupying in an husbandlike manner, which cannot 
be. The facts alleged are permissive waste. An action on the 
case does not lie for permissive waste." 

Commenting on this case in Yellowly v. Gozver, 38 Baron Parke 
discredits it by saying that it is badly reported and then distin- 
guishes it on the ground that "the court seems to have contem- 
plated the case only of a tenant at will," and adds : 

33 (*799) 2 Wms. Saund. 252, c: note to Greene v. Cole. 

34 (i8 3 3) 3 & 4 Wm. IV, c. 27, § 36. 

35 (i879) 42 & 43 Vict. c. 59. 

^Jeremy v. Lowgar (1596) Cro. Eliz. 461*; Cudlip v. Rundall (1690) 4 
Mod. 9; Hicks v. Downling (1696) I Salk. 13. 

"Gibson v. Wells (1805) 1 New Rep. 290; Heme v. Bembow (1813) 
4 Taunt. 764; Jones v. Hill (1817) Taunt. 392. 

3 *(i8s5) 11 Exch. 274. 
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"We conceive that there is no doubt of the liability of tenants 
for terms of years, for they are already put on the same footing 
as tenants for life, both as to voluntary and permissive waste, by 
Lord Coke, i Inst. 53." 

A learned American judge 39 disposes of the case summarily as 
follows : 

"In Heme v. Bembow it does not clearly appear that the lease 
was for a term. It is certain that the opinion of the court pro- 
ceeded upon the principles applicable to tenants at will. As the 
case is reported in Taunton it appears to have been decided with- 
out argument or consideration. The opinion is a per curiam opin- 
ion, and the only case cited is The Countess of Shewsbury's Case, 
5 Co. 14, which was a case of a tenancy at will." 

On the other hand, in the case of Powys v. Blagrave* Lord 
Cranworth, in refusing an application to compel a tenant for life 
to keep premises in repair, says (citing Heme v. Bembow) : "But 
even legal liability is now doubtful;" and this doubt is echoed by 
the latest editors of Williams' Saunders, who, referring to the 
three cases under consideration, say : "Some recent decisions have 
made it doubtful whether an action on the case for permissive 
waste can be maintained against any tenant for years."" When 
it is added that Yellowly v. Gower* 2 is taken by high authority to 
have overruled the three doubtful cases, 43 that the Chancery Di- 
vision in a recent case 44 expressly repudiates their authority and 
that the same high tribunal, in a case decided a year later, 40 relies 
upon them as "positive decisions" which have only a few uncon- 
sidered dicta opposed to them, the confusion into which the judi- 
cial mind has fallen on the subject of the liability of tenants for life 
or years for permissive waste becomes apparent. The writer ven- 
tures to submit that, with one exception, all of these expressions 
of opinion on the three cases in question, whether favorable or un- 
favorable, are based on a misapprehension of the point decided in 
them, and that this misapprehension results from a failure to realize 
the transformation which, under the influence of the action on the 
case, the law of permissive waste has undergone. 

"Judge Depue of the Supreme Court of New Jersey in Moore v. 
Townshend (1869) 4 Vroom, 284. 

"(1854) 4 De G. M. & G. 448. 

"2 Wms. Saund. (Ed. of 1871) 646. 

"(1855) 11 Exch. 274. 

"Mr. Justice Williams, in his notes on Greene v. Cole, 2 Wms. Saunders, 
supra, declaring that Y. v. G. has stifled any doubt arising from the three 
cases in the Common Pleas; quoted with approval in Woodfall, Landlord 
and Tenant (18th Ed.), 700. 

"Davies v. Davies (1888) 38 Ch. D. 499. 

"In re Cartwright (1889) 41 Ch. D. 532. 



LIABILITY FOR WASTE. 633 

The difficulty appears to be that during the last half century 
judges and law writers alike have approached the subject from the 
point of view of waste instead of that of the action on the case. 
The difference is fundamental and of far-reaching importance. 
It has been obscured of late by the abolition of forms of action 
and by the modern tendency to think in terms 'of substantive rights 
and obligations. We are beginning to forget that the lawyer of 
the early* part of the last century still thought in terms of pro- 
cedure; that for him as well as for the judge on the bench the 
forms of action were categories of legal thought. Whether Heme 
v. Bembow was or was not decided "without argument or consid- 
eration," we shall never know. But the question is immaterial. 
The case required very little of either. What the court had in 
mind was not waste but the action on the case, and it applied the 
principles of that form of action to the case of a tenant accused 
of waste just as it was daily applying them to other cases of alleged 
breach of duty. And it laid down no novel principle, but one that 
was doubtless received with approval, certainly without surprise, by 
the bar, namely, that case will not lie for bare non-feasance; or, 
shall we avoid controversy and say, for such non-feasance as had 
not previously been recognized as coming within the scope of the 
action? That this is a correct interpretation of the three decisions 
which have aroused so much criticism appears clearly from the fact 
that they were argued at the bar and on the bench from the "case" 
point of view, and from the further fact that they were all cases of 
non-repair without any element of "negligence." This is the cir- 
cumstance that distinguishes them from the earlier cases 48 in which 
the action on the case was allowed against tenants guilty of per- 
missive waste — in all of which the liability of the tenant was 
placed on the ground of his negligent handling of fire. This is 
not the place to make the inquiry which the circumstances invite 
into the scope of the action on the case or to discriminate between 
the several kinds and degrees of non-feasance with reference to 
that action. But we are certainly on safe ground in recognizing 
the distinction, from the point of view of the law of tort, between 
the permissive waste which, by careless dealing with fire, results in 
the destruction of the premises and that which, through mere in- 
action, permits the premises to deteriorate under the silent in- 
fluence of time. The assumption" that the demise in Heme v. 

"Cited, page 630, supra. 

"Parke, B., in Yellowly v. Gower (1855) 11 Exch. 274, 293; Depue, J., in 
Moore v. Townshend (1869) 4 Vroom 284, 287; see page 632, supra. 
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Bembow was to hold at will and that the case involves nothing more 
than a reaffirmation of the principle laid down in The Countess of 
Shrewsbury's Case** has nothing in its favor but the assumed 
necessity of explaining away the case. But this necessity disap- 
pears when it is realized that the case decides nothing as to the 
liability of tenants for permissive waste — the writ of waste is still 
available to him who seeks it in the Chancery 19 — but only that the 
action on the case may not be employed to enforce a liability of 
that sort. 

The question remains — to what extent, if at all, have the more 
recent cases, which have been variously cited above, altered or 
modified the law of permissive waste as thus established? It 
would be easy to evade the question by arguing that the two cases, 
Yellowly v. Gower 00 and Davies v. Davies 51 , decide nothing as to 
the remedy for such waste but are only concerned with the defini- 
tion of what constitutes waste, and that for us, as for Lord Coke, 
it is still necessary to go back to the common law for this purpose. 
But the argument is specious and unsound. In the two cases under 
consideration the question was whether a clause in a lease ex- 
empting the tenant from the necessity of making certain repairs 
was in violation of a proviso governing the power under which 
the lease was executed. The proviso was to the effect that no 
lease made in the exercise of the power should render the lessee 
dispunishable of waste. It was held in both cases that the clause 
of exemption was in violation of the proviso, the term waste, as 
used in the proviso, including permissive waste and involving, 
therefore, the obligation to make the repairs excepted from the 
lease. But the courts, in deciding these cases, were not engaged in 
an academic exercise. The only kind of waste that concerned them 
was actionable waste, and in deciding that the term "waste" as 
employed in the proviso comprehended permissive waste they must 
be taken to have decided that such waste was punishable by some 
process at law or in equity. But as equity will not restrain per- 
missive waste, and as the old writ of waste has been abolished, the 
decisions in question could have reference only to the action on 
the case and must, therefore, be taken to have given that action 

"(1600) 5 Co. 13; holding that case will not lie against tenant at will 
for negligent waste. 

"But this action (waste) is now very seldom brought, etc.," per Williams, 
Serj., circa 1798, in 2 Wms. Saund. 252. The action on the writ was abol- 
ished in 1833 (3 & 4 W. IV, c. 27, § 36) • 

M (i8ss) 11 Exch. 274. 

"(1888) 38 Ch. D. 499. 
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substantially the same scope in permissive waste as that of the 
older remedy which it has gradually superseded. The fact that 
Davies v. Davies went beyond the old law in holding tenant for 
years liable for ordinary wear and tear is, perhaps, to be regretted 
but does not impair its value as an assertion of the general liability 
of such a tenant for permissive waste, even in cases where no 
active negligence is imputed to him. 

For the case In re Cartwright* 2 little can be said on the score 
of authority. 68 In so far as it is based on the assumption that at 
common law a tenant for life is not' liable to a remainderman for 
permitting the buildings on the land to fall into a state of dilapida- 
tion, it is clearly wrong. The records of the law give abundant 
answer to the question addressed to counsel by Mr. Justice Kay: 
"Can you show me a case in which a court of common law has 
given damages in such an action?" The final determination of the 
case on the grounds of public policy urged by the learned justice 
we may safely leave to our brethren of the English bench and bar. 

George W. Kirchwey. 
Columbia University. 

a (iSSg) 41 Ch. D. 532. ' 

B Cf. in re Freeman [1898] 1 Ch. 28; and see 5 L. Q. R. 448. 



